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A judgment in a civil action under the Federal Tort Claims Act (FTCA) constitutes a complete bar to any action by the 
claimant, by reason of the same subject matter, against the employee of the federal government whose act or omission gave 
rise to the claim.'! Although some courts interpret this provision as proscribing only a double recovery, and not a suit against 
the federal employee in the first instance,’ other courts interpret the provision as barring a subsequent suit against the 
individual federal employee whose act or omission gives rise to the judgment against the United States,’ including a second 
suit alleging a violation of constitutional claims,‘ regardless of the outcome of the judgment.* The entry of the final judgment 
in a FTCA action operates as a bar even though the plaintiff's ultimate recovery against the government is on narrower 
grounds than those alleged in the FTCA complaint.° 


Caution: 


Under the plain text of the “Exceptions” section of the FTCA, the FTCA’s judgment bar provision, under which a judgment in an 
FTCA suit forecloses any future suit against individual employees, does not apply to cases that are based on the performance of a 


discretionary function,’ and the dismissal of an action under FTCA does not preclude a subsequent suit alleging a constitutional 
tort violation by the employee.‘ 





The fact that a subsequent civil suit is based on some causes of action which the plaintiff did not pursue in the plaintiff's 
original suit against the United States is not dispositive, and the question for the court is whether the substance of claim is the 
same in the two suits.’ Where the substance of the claim is the same in the two suits, the plaintiff's action against the 
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defendant in his or her individual capacity is barred where the plaintiff initially brought a civil action against the United 
States under the FTCA for damages arising from the same alleged acts, even though the court in the prior suit found that the 
individual was acting outside the scope of its employment when the acts allegedly took place.” 


The FTCA judgment bar on claims against federal government employees applies equally in those cases where the FTCA and 
non-FTCA claims are tried together in the same action as to those situations in which the claims are tried separately, and does 
not depend on the order in which the claims are decided.'' A FTCA judgment bars a non-FTCA claim raised in the same 
suit,’’ and a judgment on the FTCA claim in such a suit requires the vacatur of any earlier judgment on the non-FTCA 
claim. 


Observation: 


The FTCA’s judgment bar rule does not bar a plaintiff’s claim against a government employee after the plaintiffs FTCA action 


against the United States has been dismissed for a lack of jurisdiction, where such a claim could not have been brought under the 
FTCA, such as one based under the Racketeer Influenced and Corrupt Organizations Act." 
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If a federal government employee is not sued by the plaintiff in a civil suit, but rather is impleaded by the United States as a 
third-party defendant in the suit which the plaintiff has brought against the United States under the Federal Tort Claims Act, a 
judgment against the United States bars a judgment for the plaintiff against the employee.' 
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d U.S. v. Lushbough, 200 F.2d 717 (8th Cir. 1952). 
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A judgment against a federal government employee does not preclude a later action against the United States under the 
Federal Tort Claims Act, although a double recovery is impermissible.' If separate actions against the United States and 
against a federal employee are consolidated for trial, a judgment may be entered against each if a judgment is entered against 
the employee first and subsequently against the United States.” 
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